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DISCUSSION OF TRADE UNIONS AND COMPULSORY 
ARBITRATION 

George E. Barnett, Johns Hopkins University: A considerable 
part of the objection on the part of unions to arbitration as a means 
of settling industrial disputes appears to be closely connected with the 
character of the norms ordinarily used by arbitration boards in reach- 
ing a decision. As long as disputes are local in extent, the boards 
ordinarily use as their chief norm wages in other localities, and the 
decisions are based on the principle that the same work should yield 
the same remuneration in all localities, with some allowance, perhaps, 
for differences in the cost of living. As the area of collective bar- 
gaining increases and differences between employers and localities 
disappear this criterion no longer affords the basis for a decision. 

In national disputes, the boards ordinarily set conditions either by 
a comparison of the existing conditions in other industries or by a 
comparison of the cost of living at the time of the arbitration with 
that at the time when existing conditions were fixed. The first 
method is not practicable, since there does not exist any method of 
measuring the amount of skill, hazard, etc., required in one trade as 
against that required in another. Roughly one may say, perhaps, 
that this is a skilled trade and that is an unskilled one, but the differ- 
ences in skill are not measurable in wage values. Under these cir- 
cumstances, the boards almost always fall back on the statistical data 
measuring the cost of living. The reasoning runs in some such 
fashion as this : The cost of living has increased. It is desirable that 
the standard of living of the workman should be maintained. There- 
fore, wages should be increased to the extent that the cost of living 
has increased. It is obvious that if this principle were rigidly applied 
the real wages of the workman would always remain exactly the same. 

This solution of the problem is not one which commends itself to 
organized labor. The skilled workman does not regard collective 
bargaining merely as a means of protecting his standard of living. 
The minimum wage of the trade unionist, for example, is not set on 
the basis of affording a decent subsistence. Unions of low-paid 
workmen may argue before an arbitration board that a certain mini- 
mum wage is indispensable to secure a decent living, but in well-paid 
trades the minimum wage is a pure bargaining device used by the 
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unions because only by some such device can the wages of groups of 
men be subjected to collective bargaining. The trade unionist, there- 
fore, does not regard with favor a wage norm which would allow 
him no participation in an increasing national product. The trade 
unionist is profoundly convinced that the introduction of machinery 
and the improvement of technical processes is yielding a constantly 
increasing production of wealth in which the laborer should share. 

There are, of course, no adequate statistical data for the measure- 
ment of the course of wealth production; but it appears possible to 
introduce into the deliberations of arbitration boards one set of sta- 
tistical data which, on certain assumptions, may be regarded as 
capable of yielding conclusions as to whether real wages in the trade 
should be advanced. That criterion is the course of wages in other 
highly organized trades. 

If it is assumed that in the well-organized trades, where wages are 
set by collective bargaining, wages generally over considerable per- 
iods of time are influenced by the increasing production of wealth, a 
criterion of wages, dynamic in character, is secured which may be 
used in conjunction with other criteria to settle wages in arbitrated 
cases. Whether the result would meet the expectations of the trade 
unionists is, of course, a question which I cannot touch upon here, but 
at any rate, the logical basis of the new criterion would be one which 
conforms more closely to the theory of trade unionism. 

It may be objected that the use of such a measure would result m 
a deadlock after wages had been arbitrated in a number of trades, 
since decisions in any new arbitrations would be based on wages set 
under the old. But this objection would be valid only if arbitration 
extended over a considerable part of the industrial field. Just as 
differences in wages in different localities cease to be useful as wage 
criteria when wages are standardized over a wide area, so the course 
of wages in other highly organized trades would lose its value, if 
arbitration became the ordinary method of settling disputes. But as 
long as arbitration is exceptional, and exists in the midst of conditions 
set by bargaining, the use of this criterion appears to offer a highly 
valuable aid to the arbitrator. 

Everett P. Wheeler, New York City: I was much impressed 
with what Mr. Brady, Secretary of the Allied Printing Trades Coun- 
cil, said this afternoon. He declared that the solution of the diffi- 
culty between capital and labor is not in governmental interference 
by force, but that we ought to study the relations between employer 
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and employee in a liberal spirit and learn that we owe something 
to each other. The impression, he went on to say, is that the colleges 
are in the hands of men who have received their appointments under 
foundations created by those who have robbed the public. 

The latter part of his observation shows a distrust which is unfor- 
tunate. Is it true of this great university, under whose auspices we 
are hospitably entertained ? Our late mayor, for example, Seth Low, 
who has been taken from us during this past summer, and to whose 
liberality we owe that beautiful library building — nobody could ever 
say that of him. He had, I know, the confidence of our friend, the 
chief of the brotherhood of locomotive firemen. I think he had the 
confidence of the people of this city. 

I was myself a public school boy and graduated at the College of 
the City of New York. Nobody could say that any of the founda- 
tions there were created by those who robbed the public. In both 
institutions, to my certain knowledge, this very study of social ethics 
that Mr. Brady feels is important, is pursued. We are taught in 
Columbia and in the College of the City of New York and in many 
other colleges, too, as well as in our churches and synagogues, that 
each man owes a duty to his fellow-man. 

This whole subject of arbitration should rest upon that principle. 
For my part — some of you know that I have no connection with these 
great aggregations of capital that have been spoken of tonight — I 
have worked hard and earned an honest living since I graduated from 
the law school, but not through any nefarious influence of the money 
power of the " master class," as our friend denominated it this after- 
noon. I want to urge upon you all, and I want to urge upon him 
that there is no such thing in this country as a " master class;" there 
is no such thing as an organized body of capitalism that is at war with 
honest labor. There are greedy capitalists, but then — I won't ask Mr. 
Carter to admit it, but I am sure he wouldn't conscientiously deny it 
— there are sometimes greedy and selfish labor leaders. You know, 
we are not any of us perfectly free from fault. 

Let us look at things just as they are. If we do, we must admit 
that this is still the land of the free; that we are still living under 
the American system of democracy and there is no such thing in this 
country as a "master class." It would be intolerable that there 
should be a master class, because that implies a servile class, and that 
is abhorrent to the very idea of American freedom. 

What is involved in the idea of American freedom? Is it not this 
— that every citizen has equal civil rights, and that in order to en- 
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force those rights and prevent anyone from interfering unduly with 
the rights of his neighbor there should be a tribunal whose business 
it is to decide peaceably any differences that arise between them, and 
which has power to enforce its decision? To my mind, that is fun- 
damental in our American democracy, and it is fundamental in civil- 
ization. Civilization involves the idea of mutual respect for each 
other's rights, and it provides an impartial tribunal to decide matters 
when men differ. It is inevitable that there should be differences. 
The question is, are we to be civilized and settle those differences 
peaceably, or are we to be barbarians and find the remedy in war? 

There was a time centuries ago when there was a master class. 
There were many long periods when the only remedy that working 
men had was war, because there was no peaceable redress. I admit 
further that if you do not have a tribunal with adequate power to 
do justice, the strike is the only other economic weapon. But if such 
a tribunal is provided, then the strike is a violation of the funda- 
mental rights to which I have called your attention. It is a combina- 
tion by men not elected by the people and not accountable to the 
people, to prevent other citizens from exercising their rights. 

Take for example the strike that was threatened last August. I 
was in Chicago at the time, and with a good many other New 
Yorkers was much in doubt as to whether I could exercise the right 
to get home. In Chicago during that last week before the fatal 
Monday, the 4th of September, the trains were running all night, 
bringing provisions into that city which on the following Monday 
under the decree of the brotherhood was to be blockaded. The city 
was to get no milk, no wheat, no grain, no food of any sort — it was 
to be starved out. Is that a right to be protected by the constitution 
— the right to starve people? The cities in this country now con- 
tain half of the whole American population. The fact that we live 
in cities prevents us from raising our own food. Is it not within the 
power of the government to provide a method by which such forcible 
blockades can be prevented? 

We have gone a great way in governmental supervision. The 
labor law of this state, for example, provides in detail that most 
corporations must pay weekly, but that steam surface railroads may 
pay semi-monthly, that in general in certain trades eight hours is a 
day's work, but that brickyards, street car and elevated lines may 
have ten hours, and so on. It provides in great detail how factories 
shall be constructed. All these provisions can be enforced by the 
courts. The power of the government to exercise plenary jurisdic- 
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tion in matters affecting the public safety cannot now be disputed, 
though it was disputed in the past. The power to regulate inter- 
state commerce is ample for dealing with all controversies which 
affect interstate commerce. 

It is claimed that involuntary servitude is involved in compulsory 
arbitration. But that cannot be called involuntary servitude into 
which a man voluntarily enters. Nobody is obliged to become an 
engineer or a fireman, but if a man voluntarily becomes an engineer 
or a fireman, the government has the power to make him keep his 
contract. This was expressly held by the Supreme Court in Robert- 
son v. Baldwin, 165 U. S. 281. The court said that a service which 
was knowingly and willingly entered into could not be called involun- 
tary. This was the case of seamen. Men should remember when 
they enlist in public service that they are in the service of the public. 
An engineer ought to feel that his position is just as honorable as 
that of the railroad president, just as important, just as much in the 
public service. And if the law can say to the president, " You must 
run your trains this way ; you must not employ your men more than 
so many hours ; you must provide such brakes and other equipment," 
Congress can equally direct the railroad engineer to perform his 
contract. He cannot claim to be exempt from the law. The whole 
system is within the power of Congress. In the Debs case, 158 U. 
S. 564, the Supreme Court held that a carrier by land was just as 
much performing a public function and subject to the same rules as 
a carrier by sea. In the same case it held that there was no viola- 
tion of a constitutional right in an injunction prohibiting the leaders 
of an organization from obstructing the carriage of the mails and com- 
merce between the states by ordering their men to strike. 

These decisions which have been referred to are based upon the 
grant of power to Congress (art. I, sec. VIII) " to regulate com- 
merce with foreign nations and among the several states." To 
quote from the Supreme Court (Inman S. S. Co. v. Tinker, 94 U. S. 
Rep. 238-245 ) , " The commerce clauses of the constitution had their 
origin in a wise and salutary policy. They give to Congress the 
entire control of the foreign and interstate commerce of the country." 
This decision is based, in its turn, upon the fundamental principle of 
construction established by the Supreme Court in McCulloch v. 
Maryland, 4 Wheaton, 316, 405, 409: "The government of the 
Union, though limited in its powers, is supreme within its sphere of 
action. This would seem to result necessarily from its nature. It is 
the government of all ; its powers are delegated by all ; it represents 
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all, and acts for all. . . . The government which has a right to do 
an act, and has imposed on it the duty of performing that act, must, 
according to the dictates of reason, be allowed to select the means." 

Congress therefore should provide a tribunal with power on the 
one side to fix rates and equipment, and on the other side to fix wages, 
hours of labor, and conditions of work — in short, to regulate the 
whole business of transportation. Congress may and should lay 
down general rules, but leave to commissions the right and the duty 
to apply those rules. It has already established general rules for 
the administration of the railway service in many respects. All it 
has to do is to extend those rules to the employees and to impress 
upon them a duty similar to that which is impressed upon the super- 
intendents and the railroad presidents, and you have the whole thing 
complete, with the vital exception of the composition of the board. 

I doubt if there ever was a better arbitration commission in this 
country than that which was appointed by President Roosevelt to 
settle the coal strike. It is perfectly possible for other presidents to 
get as good commissions. Instead of having each side put forward its 
representatives and then having an umpire or two umpires selected, 
the whole board should be selected by the executive. Get an im- 
partial and permanent board with full jurisdiction over the whole 
subject, and then make its award binding on both sides. If it hits 
the railroad, the railroad must submit, and if the employees don't 
like it, they ought also to submit. If any individual feels that he 
doesn't like his job, let him try and get another. But it could not 
be pointed out better than Mr. Parkinson has pointed out, that the 
effect of a strike is not to give a chance to another man to get a job, 
and is not to get the striker another job, but is to prevent any other 
man from getting the worker's job and to get him reinstated on better 
terms. There is no law and no constitution that gives a man a right 
to that. It is much to the public interest that we should convince 
Congress to adopt the recommendation of President Wilson that there 
should be a tribunal with power to fix the terms of employment, that 
strikes should be illegal until that tribunal passes upon the situation, 
and that, to use the President's language, "The situation which 
existed in August should never be allowed to occur again." 

Mr. Metzger: I should like to ask Mr. Carter how he proposes 
to settle labor disputes without arbitration. Who will settle them, if 
labor and capital cannot come together? 
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Mr. Carter : In reply to Mr. Metzger's question, I will say that 
the world is old, and that it has now for the first time got arbitration 
in a compulsory form. I will say that it has got along fairly well 
for some four thousand years, and we shall do fairly well by the 
same processes for the next few years. 

Mr. Metzger : Has Mr. Carter ever been an employer of labor? 

Mr. Carter: No. 

Mr. Metzger : That is why he speaks that way. 



THE DESIRABILITY OF BOARDS OF ARBITRATION AND 
SUGGESTIONS FOR A LAW CREATING SUCH BOARDS 

EMERSON MCMILLIN 
New York City 

The statutory right of boards promptly to investigate disputes, 
either before or after strikes or lockouts, will tend to create a desire 
on the part of the contending parties to settle controversies. Unless 
one side feels sure that it has a losing cause, both sides will be inclined 
to resent outside influence. 

There is a general impression that the public finally pays the bills, 
or losses, resulting from strikes and lockouts. This is never wholly 
true, and sometimes not true in any degree. The public does not 
pay the workman for his lost time. If an increase of wages, or 
shorter hours, result from a strike by employees of a public utility 
corporation, the public does not pay the loss to the company, which 
cannot increase its price for services. The public, however, sustains 
serious loss, due to unsettling of business. The public is, generally, 
unnecessarily inconvenienced. 

It is a fact that state boards are seldom called in to settle labor 
disputes. Why should this be so? If there have been any cases of 
arbitration consummated before state boards in the United States, 
they have escaped my notice. Nevertheless, the boards have done 
much good work. 

The one essential is that the parties to an individual dispute shall 
meet and discuss the question, and if the state must use compulsion, 
it should first be used in the direction of requiring such meetings to 
be held before a strike or a lockout shall be inaugurated ; or in lieu 
of such meetings it should be obligatory upon each of the parties 
to see that the state board is notified of the impending trouble and 
given time to investigate. 

Some of the largest associations of employees in this country are 
required by their constitution to offer to arbitrate questions of con- 
troversy before a strike can be legally inaugurated. It is possible, of 
course, to make such offer in a way that will assure its rejection. 
Strikes by local sections of these organizations do take place some- 
times, without the offer of arbitration first being made. The rep- 
resentatives of these same organizations are known to be opposed to 
compulsory arbitration, and that too while advocating that com- 
pulsory requirements, so far as employers are concerned, shall be 
provided for in local franchises. 
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The boards appointed by several states have been almost unanimous 
in the opinion that the several statutes under which they act are de- 
fective, and have recommended changes. The necessity for change 
in existing statutes pointed out by them should aid materially in the 
passage of practically uniform laws by the states. 

In at least one state (Maine), it is made the duty of mayors of 
cities and selectmen of towns to give the board notice of impend- 
ing industrial trouble. This is a good feature, for too often the 
boards hear nothing of the disturbance until after the contending 
parties have become embittered toward their opponents and concilia- 
tion is already out of the question. 

For states to compel the employee and the employer to live up to 
the terms of an industrial agreement for a definite time, and until 
sixty days' notice of either party of a desire to terminate it, can 
hardly be classed as involuntary servitude, the agreement being one 
that each party is competent to enter into and one that cannot be 
construed as against public policy. 

It will doubtless be claimed that even if the law makes time 
contracts legal, they cannot be enforced against employees. Pos- 
sibly not through the courts. The employees of a great railroad 
system cannot be punished, and a vast majority of employees would 
be execution-proof in an attempt to collect damages ; but there would 
seldom be occasion to invoke the law. Men entering into a time 
contract containing a provision for the arbitration of all contro- 
versies respecting the terms of the contract, and of all new questions 
that may arise outside of such contract, will generally live up to the 
terms of the agreement during the life of the contract. 

Should the courts not accept the principle of enforceable time con- 
tracts, in trade agreements which require the employer to continue 
to employ his workmen, and the employees to bind themslves to work 
for a definite time — on the ground that this would be involuntary 
servitude when generally applied to the industrial situation — it is 
still conceivable that it might be applied to railroad systems and pub- 
lic utilities. In scores of instances the police powers of a state or 
city are invoked where no agreement and no statute confers such 
powers on the state or city. It is hard to conceive of an instance 
where such powers could be invoked more to the interest of the 
public and for the preservation of life and property than in pre- 
venting or terminating a great strike or lockout in public utility 
corporations or railroads. The composition of boards is an import- 
ant question. The usual provision is for boards to consist of three 
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members appointed by the governor. These are usually appointed, 
one member from among employees, one member from employers, 
and one from the professions. Such appointments do not provide a 
satisfactory board. 

Some capable and active members of boards are of the opinion 
that the present public desire is for the publicity of correct statistics, 
and that when this information is had public sentiment will compel 
a reasonable solution. Agreeing that correct statistics should be 
given to the public, the information could not be obtained, as a rule, 
in time to be of value in forming public opinion concerning the 
merits or demerits of an impending industrial disturbance; nor will 
the public, during the period of such disturbances, be more com- 
petent or more disposed to agree and settle the question amicably 
and fairly than will the parties themselves. The great mass of the 
public will be guided largely by its sympathies and not by reason. 

A public utility company might very properly be compelled to 
continue the employment of its men for a definite time, as it is known 
in advance that it will have work for them ; not so a machine shop, 
a cotton mill or a steel works. 

All trade agreements should be for definite periods, and in addi- 
tion should provide for a further continuance until the expiration 
of sixty or ninety days after notice of one or both parties that a 
termination is desired. 

Unquestionably local boards of arbitrators are at present preferred 
to state boards by both employees and employers. This is doubtless 
due in a measure to the fact that each party can feel sure of having 
at least one member of the local board to represent its interests, and 
can enjoy at least an equal chance of having two such members. 

The states of Australasia were the first and practically the only 
states or colonies to inaugurate compulsory labor laws. There has 
been much dissatisfaction in some of the provinces; and yet it is a 
fact that laws which were enacted in New South Wales in 1901, to 
remain operative for seven years, were re-enacted in 1908. 

The following are points for consideration in framing a bill: 

1. Specifically enact that it shall be lawful and that each of the 
parties, employee and employer, shall be competent to make a valid 
contract or trade agreement, wherein the one shall be bound to 
render faithful service and the other to give employment for a fixed 
and definite period of time, and until one of the parties shall have 
given due notice to the other of its desire to terminate said agree- 
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ment, and to provide in said trade agreement for settling definitely 
all questions of controversy that may arise over the construction of 
the contract and over new questions not covered by the contract, by 
arbitration. 

There is a strong and well-founded objection to compulsory 
arbitration and especially to such form as may result in what may 
possibly be classed as involuntary servitude. This feeling is so 
strong as to cause frequent remarks that men are legally incom- 
petent to bind themselves to work, in the event that an arbitration 
decision shall require them to work against their will. Hence, the 
first point for consideration is that the law shall specifically make 
all persons engaged in operating railways and public utilities com- 
petent to enter into time contracts. Personally, I do not think a 
statute can add to or diminish a man's rights in the premises; but 
if it satisfies an objection, it can do no harm. 

2. Provide that the trade agreement may be executed by represen- 
tatives of the parties ; but require that all employees shall be made 
acquainted with the conditions of the trade agreement and that the 
continuance of any employee or the acceptance of employment there- 
after shall be deemed an acceptance of all the conditions of such 
contract. 

It would be practically impossible for a great railway system to 
make and execute a contract with each individual in its employ. 
Generally, the employees will be represented by officers of unions. 
Where no unions exist, the employers can have their men name 
parties to represent them. This will be easy enough with public 
utilities, but would take time and patience where no union exists 
among the employees of railways. 

3. After the passage of the act it should be unlawful for either 
employees or employers engaged in operating railways or public 
utilities to inaugurate or to encourage the inauguration of a strike 
or lockout without first giving a written statement of its demands 
and grievances to the other party, a copy of which notice should be 
delivered to the state board of conciliation and arbitration. 
Possibily a section, such as is here suggested, should provide that, 

at a date subsequent to the passage of the act — say ninety days — 
the act should become operative. 

4. Provide for the establishment of a state board of conciliation 
and arbitration, which shall consist of five persons, one of whom 
shall be an employee (or representative), one an employer (or rep- 
resentative), and the others members of the bar. 
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The suggested composition of the personnel of the board is a 
radical departure from the existing practice. Several reasons may 
be mentioned in support of this departure : It is a generally admitted 
fact that the boards in the several states have been given less con- 
sideration than the importance of their positions demands. As the 
members of the board are generally strangers to both employee and 
employer, neither of the contending parties can feel sure of a friend 
at court. Therefore both prefer a local board for arbitration. Each 
side, in the event of local arbitration, realizes that the determination 
of the most vital questions is to be made by the third man or umpire, 
and each naturally hesitates to entrust so much to the opinion of one 
man. 

In the suggested section, both employees and employers are pro- 
vided with a representative on the board, and these two are made 
the active mediators and investigators, the other three men sitting 
only as judges, and free from sympathy or prejudice. 

The three members should be taken from the legal profession, 
that they may be neither employees nor employers, that they may 
have a judicial temperament, and that the board may be given as 
far as possible the character of a court of law. Local boards of 
arbitration should consist of five persons of the same callings or voca- 
tions as the state board, so that the vital questions would be deter- 
mined by three persons instead of one. This would assure a broader 
and doubtless a fairer hearing and would remove the embarrassment 
that follows a decision by one man. 

5. The duties of the board should be to attempt to conciliate em- 
ployees and employers whose differences threaten industrial disturb- 
ances, and to arbitrate, or cause to be arbitrated, questions of con- 
troversy ; to encourage the making of trade agreements between em- 
ployees and employers ; to prepare or to approve the general form 
of trade agreements, and to facilitate in every way the carrying 
into effect the intent of the act. 

The approval of the general form of contracts or trade agree- 
ments by the board is desirable, to avoid the necessity of the em- 
ployees' retaining attorneys to look after their interests, and to avoid 
features being incorporated in the agreements that might be con- 
strued into involuntary servitude or compulsory conditions. 

6. On the receipt of a notice (of impending trouble), such as is 
provided for in a preceding section, it should be the duty of the two 
members representing employees and employers to proceed to the 
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place of threatened disturbance and attempt conciliation. Failing 
in this, they should require arbitration under the terms of the agree- 
ment, if one exists, or advise local arbitration if no agreement exists. 
In the event of the contending parties not agreeing to arbitrate, 
or failing to agree on arbitrators, the two members of the state board 
should submit as full a report as is practicable to the remaining three 
members of the board, who should determine all the questions at issue 
and publish their findings within thirty days from the receipt of 
notice from one or both of the contending parties. 

The findings of the board should be binding upon the parties to 
the trade agreement. 

There is no compulsory arbitration about this. If an agreement 
exists providing for arbitration, the mediators see that the provision 
is carried out, and the decision becomes binding. 

If no arbitration agreement exists, the mediators try to bring it 
about. But, failing in this, the state board determines the questions 
and publishes findings, and trusts to public opinion to force an 
acceptance by the parties. 

7. Provide that in the event of any member of the state board 
being unable to serve, from any cause, the other members may ap- 
point a person to serve in his stead in the pending case. 

This section would be essential if the board is to become an active 
factor in settling controversies. Of course, the board would have to 
make the temporary appointment from the class to which the ab- 
sentee belongs. 

8. Provide that trade agreements shall be so drawn as to permit 
men to retire from employment for all ordinary or usual causes, and 
to permit employers to remove men for incompetency or unfaithful- 
ness ; in other words, provide only against strikes and lockouts, 
leaving both parties the greatest freedom consistent with a due re- 
gard for the rights and necessities of the public, and with the proper 
safeguarding of life and property — this, together with the enhance- 
ment of the welfare of the employees and the protection of the em- 
ployers' lawful interests, being the intent of the enactment. 

If it can be properly covered by statute, local arbitration boards 
should be compulsory and should be chosen, one each by employees 
and employers, and the remaining three by the first two, or — failing 
to agree — then by the state board. 

This suggestion is made chiefly with the view of carrying into 
effect the spirit of the section that the form of the trade agreement 
shall require the approval of the state board. 



